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New York (1876) 68 X. Y. 23; South Covington Dist. v. Kenton Water Co. 
(1904) 117 Ky. 489, 78 S. W. 420. Hence, where the invalid bonds were given 
to the contractor for work done pursuant to an ultra vires contract, the holder 
had no remedy against the city. Cohen v. City of Henderson (1918) 182 Ky. 
658, 207 S. W. 4. Generally, if recovery by the plaintiff seems mere restitution 
of what the municipality has unlawfully received, recovery is allowed in quasi- 
contract. Long v. Lemoyne Borough (1908) 222 Pa. 311, 71 Atl. 211; Butts 
County v. Jackson Banking Co. (1908) 129 Ga. 801, 60 S. E. 149. But, by the 
weight of authority, money paid for unauthorized municipal bonds cannot be 
recovered, because payment of the purchase price with interest would accom- 
plish the prohibited purpose— namely, a loan to the city for interest. Litchfield 
v. Ballon (1884) 114 U. S. 190, 5 Sup. Ct. 820; Cawker v. Central Bitulithic 
Paving Co. (1909) 140 Wis. 25, 121 N. W. 888. These decisions seem to be 
based on an erroneous conception of the nature of a quasi-contract. The instant 
case, in reaching the opposite conclusion, is supported by some authority. Paul 
v. City of Kenosha (1867) 22 Wis. 266, 94 Am. Dec. 598; Brown v. City of 
Atchison (1888) 39 Kan. 37, 17 Pac. 465. And it is submitted to be the better 
view. It would seem that neither sound public policy nor an adequate protec- 
tion of the taxpayers should require such an inequitable result as would follow 
from holding that a city is not under duty to repay funds which have been paid 
into its treasury for a consideration which has failed. 



Constitutional Law — Interstate Commerce — Effect of State Regula- 
tions—Width of Car Platforms. — The Public Service Commission of Penn- 
sylvania ordered the defendant railway company to comply with the state law 
and equip the last car on certain of its trains with a thirty-inch platform. On 
the defendant's refusal to so equip its mail trains moving in interstate business, 
action was brought and judgment was granted in the state court for the 
plaintiff. The defendant appealed on the ground that the state law violated 
the commerce clause of the federal Constitution. (Art. 1, sec. 8.) Held, that 
the judgment be reversed, because this was a matter requiring uniformity of 
regulation, and because national regulation had already gone so far as to 
exclude state action. Clark, J., dissenting. Perm. R. R. v. Public Service 
Commission of Pennsylvania (1919, U. S.) 40 Sup. Ct. 36. 

The power to regulate commerce is plenary and action by Congress within 
that power is supreme. Gibbons v. Ogden (1824, U. S.) 9 Wheat. 1. Even 
state action in aid of the federal regulation is ineffective. Southern Railway 
v. Railroad Commission of Indiana (1915) 236 U. S. 439, 35 Sup. Ct. 304. And 
even where no action has been taken by the federal government, if the subject 
is one requiring uniformity of treatment, no state may pass laws concerning 
the same. Hall v. DeCuir (1877) 95 U. S. 485. But in matters not requiring 
uniformity, state regulation is permissible until Congress acts. Cooley v. Board 
of Wardens (1851, U. S.) 12 How. 299. These general rules are not now 
subject to question, but their application to particular sets of facts is difficult. 
In the principal case certain regulations of the Interstate Commerce Commis- 
sion relating to cabooses on freight trains were considered as a national regu- 
lation which excluded state regulation in the matter of end cars on fast mail 
trains. The national act might have been deemed limited, allowing state action 
in the untouched field. Cf. Atlantic Coast Line R. R. v. Georgia (1914) 234 
U. S. 280, 34 Sup. Ct. 829. The other ground of the decision in the principal 
case was that the width of car platforms is a matter requiring uniformity. 
Yet it has been held that a state may regulate the type of headlight to be used. 
Atlantic Coast Line R. R. v. Georgia, supra. Or the state may regulate the 
manner in which passenger trains shall be heated. New York, N. H. & H. R. R. 
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v. New York (1897) 165 U. S. 628, 17 Sup. Ct. 418. Or the state may prescribe 
the number of men to be employed in operating trains. Chicago, R. I. & Pac. 
Ry. v. Arkansas (1911) 219 U. S. 453, 31 Sup. Ct. 275. The decision in the 
principal case, while open to some doubt, if placed alone on either of the two 
grounds, is difficult to question when placed on both together. 

Constitutional Law — National Banks — Discount in Advance — Effect 
of State Decisions on Usury. — The defendant, a national bank doing business 
in the State of Georgia, had deducted interest in advance at the rate of eight 
per cent, on several loans made to the plaintiffs. The National Banking Act, 
Rev. St. sec. 5197, provides that a national bank may charge "interest at the 
rate allowed by the laws of the state." This action was brought to recover twice 
the amount of the interest paid, on the ground that a charge of eight per cent. 
collected in advance was usury according to the law of Georgia as interpreted 
by its highest court. Held, that the plaintiffs should not recover. Pitney, 
Brandeis, and Clarke, JJ., dissenting. Evans v. National Bank of Savannah 
(1919, U. S.) 40 Sup. Ct. 58. 

Deducting interest in advance at the rate of eight per cent, has been held 
to be usury in Georgia. Loganville Banking Co. v. Forrester (1915) 143 Ga. 
302, 84 S. E. 961. That ruling is supported in only a few jurisdictions. See 
Mutual Ins. Co. v. Carpenter (1883) 40 Oh. St. 260. The prevailing rule is 
that a deduction in advance of the highest legal rate of interest is not usury. 
Fleckner v. United States Bank (1823, U. S.) 8 Wheat. 338; Bank of Newport 
v. Cook (1895) 60 Ark. 288, 30 S. W. 35; Cobe v. Guyer (1909) 237 111. 516, 

86 N. E. 1071. However, some states restrict the practice by statute to short 
term paper. Covington v. Fisher (1908) 22 Okla. 207, 97 Pac. 615 (one year). 
In no case has the taking of a lesser rate of interest deducted in advance been 
held to be usury. See National Life Ins. Co. v. Donovan (1909) 238 111. 283, 

87 N. E. 356. The interesting point of the principal case is that the Supreme 
Court refused to follow the decision of the Georgia court in its interpretation 
of the state law. The majority rely on dicta expressed in cases deciding that 
the National Banking Act fixes the penalty to be enforced against a national 
bank for usury. Farmers, etc., National Bank v. Bearing (1875) 9 1 U. S. 29, 
32; Haseltine v. Central National Bank of Springfield (1001) 183 U. S. 132, 
22 Sup. Ct. 51. It was not necessary to those decisions to say that the state 
law had no other effect than to fix the rate of interest. But even so, it seems 
that it was not intended that the National Banking Act was to adopt only 
the mere language of the several state statutes as being the rate of interest 
"allowed by the laws of the state" and to allow separate national and state 
interpretation in each case as to what that language should mean. The whole 
purpose was to put national and state banks on the same footing with respect 
to usury. And it has been held that the state interpretation of what consti- 
tutes usury under its laws must apply to national banks. Union National Bank 
v. Louisville N. A. & C. Ry. (1896) 163 U. S. 325, 16 Sup. Ct. 1039. So a state 
decision that its statutes forbade compounding interest, as usury, was enforced 
as national law in an action against a national bank. Citizens' National Bank v. 
Donnell (1904) 195 U. S. 369, 25 Sup. Ct. 49. It is difficult to see how the 
principal case can be supported either on reason or authority. 

Courts — Jurisdiction — Suits Between Non-Resident Corporations. — The 
plaintiff and defendant were corporations organized under the laws of Maine. 
Each conducted mining operations in Arizona and had a place of business in 
Massachusetts. Two suits in equity were brought in Massachusetts, one to 
recover for ore wrongfully mined from the plaintiff's veins, and the second to 



